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EXH BI T 3
AGREEMENT FOR [type] CONSULTANT SERVI CES

THI S AGREEMENT made and entered into this day

of , 20__, between the County of Fresno, a politica
subdi vision of the State of California, (hereinafter called
"COUNTY"), and

[ Consul tant's firm nane] ,

Architect / Engineer, (A [State] Corporation / Partnership),

[ I ndi vi dual ' s nane] a sol e proprietor doing

busi ness as [Firm nane],

[ addr ess] , (hereinafter called

" CONSULTANT") .
WI TNESSETH

WHEREAS, COUNTY plans to performcertain alterations and
additions to the existing Laton Library |ocated at 6313-6331
DeWwody Avenue [ sout heast corner of Dewoody Avenue and Castro
Street]; and

WHEREAS, COUNTY desires to retain a consultant architect /
engi neer to prepare plans, specifications, opinion of probable
construction cost and other docunents required for the renovation
and rehabilitation of the Laton Library, hereinafter called the
Proj ect; and

WHEREAS, sai d consultant has been sel ected in accordance
with COUNTY's Ordi nance Code Chapter 4.10 on the sel ection of
architects, engineers, and other professionals to provide the
architectural / engineering services necessary for the Project;
and
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WHEREAS, said CONSULTANT represents that it is qualified and
willing to performthe architectural / engineering services
requi red by the COUNTY for the Project.

NOW THEREFORE, the parties hereto have and by these
presents do agree as foll ows:

l. CONTRACTI NG W TH CONSULTANT: BASI C PARAMETERS

A The COUNTY hereby contracts with the CONSULTANT as an
i ndependent contractor to provide consultant services as required
for the Project. Said services are described in Article Il and
enunerated in Article Il herein.

B. The CONSULTANT shall retain structural engineering,
el ectrical engineering, and other subconsultants as CONSULTANT
requires to assist in conpleting the work. All subconsultants
used by CONSULTANT shall be approved by the COUNTY before they
are retained by the CONSULTANT, which approval shall not be
unreasonably wi thheld. Subconsultants listed in Exhibit __ |
attached hereto and incorporated herein, shall be considered as
approved by the COUNTY. Shoul d CONSULTANT retain any
subconsul tants, conpensation to be paid to CONSULTANT under
Article V below, shall not be increased.

C. The CONSULTANT shall coordi nate and conpl enent the
COUNTY' s specifications for asbestos and | ead-based paint
abatenent if asbestos or | ead-based paint abatenent is a portion
of the contract construction or denolition of a project.

D. The CONSULTANT' s services shall be perforned as
expeditiously as is consistent wth professional skill and the
orderly progress of the work, based on project schedul es prepared

by the COUNTY.
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E. The CONSULTANT and affiliated subconsultants shall not
submt bids, or subbids, for the contract construction phase of
the project for which CONSULTANT provides services hereunder. The
CONSULTANT and its subconsultants, and all other service
provi ders, shall not provide any project-related services for, or
receive any project-related conpensation fromany construction
contractor, subcontractor or service provider awarded a
construction contract for all or any portion of the project for
whi ch CONSULTANT provi des services hereunder. The CONSULTANT and
its subconsultants, and all other service providers, my provide
services for, and receive conpensation froma construction
contractor, subcontractor or service provider who has been
awarded a construction contract for all or any portion of the
project, provided that any such services which are rendered, and
any conpensation which is received therefor relates to work
outside the scope of this Agreenent.

F. The contact person(s) for the CONSULTANT shall be:

(tel , fax , email,  , web )

I'1. DESCRI PTION OF THE WORK COVERED BY THI S AGREEMENT:

The work covered by this Agreenent is for the

consul tant services needed for the renovation and rehabilitation
of the existing Laton Library [refer to RFP, Article IIl.A
"Project Detailed Description", for |list of inprovenents].
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I11. CONSULTANT' S SERVI CES:

[ Consultant's Services will generally foll ow those descri bed
in the RFP.]

V. COUNTY' S OBLI GATI ONS:

[ County's bligations will generally follow those described
in the RFP].

V. COVPENSATI ON:

A Tot al Fee:

1. Not wi t hst andi ng any other provisions in this
Agreenent, the Total Fee (Basic Fee plus Extra Services
Al l ocation) for the services required under this Agreenment shal
be the total sumof $

B. Basi ¢ Fee:

1. Not wi t hst andi ng any other provisions in this
Agreenent, the Basic Fee for the services required under Article
1l shall be the total sumof $ . Wthin the Total Fee
[imtation described in Section V.B.1. above, the Basic Fee for
each Phase of the project shall be divided as follows for
pur poses of paynent schedul i ng:

Phase 1 - Pre-Design 10%

Phase 2 - Schematic Design and

Desi gn Devel opnent 25%
Phase 3 - Construction Docunents 40%
Phase 4 - Bidding and Award 5%
Phase 5 - Construction Cbservation 15%
Phase 6 - Post Construction 5%

2. Al'l expenses incidental to CONSULTANT' s
performance of services under Article Ill of this Agreenment shal

Y|
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be borne by CONSULTANT. Incidental expenses include, but may not
be limted to, transportation and travel, postage and courier
servi ces, photo and duplicating services, tel ephone and facsimle
charges, conputer storage nedia, drawi ng and plotting nedi a,
printing of "check print" plans and plan sets and docunents
specifically required by the provisions of Article IIl. of this
Agr eenent .
C. Extra Servi ces:

1. There will be an additional maxi num all ocation of

$ to pay for authorized Extra Services. Paynment of

Extra Services in excess of $ i's unaut horized and can only
be made pursuant to a prior witten anendnent to this Agreenent.

2. The CONSULTANT shall not undertake any Extra
Services without the advance authorization of the COUNTY
Representative. The CONSULTANT and the COUNTY shall expressly
confirmin witing the authorization and maxi num cost for any
such services before the CONSULTANT is conpensated for any work
t hereon. CONSULTANT shall not add narkup percentages or costs to
subconsultant's costs unl ess expressly authorized in witing by
t he COUNTY.

3. Payment for Extra Services will be at the hourly
and cost rates set forth in Exhibit A attached hereto and
incorporated herein. The rates listed therein are in effect for
the duration of the Agreement. Such rates for Extra Services may
be renegotiated annually at CONSULTANT' s request, if this
Agreenent is in effect |onger than one (1) year.

4. The follow ng are consultant services which are

considered as not included in Article Ill herein, but may be
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requi red as Extra Servi ces.

a. Provi di ng construction observation services
when construction exceeds sixty (60) days beyond the original
construction contract schedule as adjusted for weather delays and
as adjusted for delays by CONSULTANT-caused change orders,
negligent errors, or om ssions.

b. Conveying or transmtting construction
docunents for other agency approval when the CONSULTANT is
granted prior authorization by the COUNTY.

C. Maki ng changes to docunents which are ordered
by the COUNTY subsequent to COUNTY approval thereof.

d. Prepari ng change orders when the project
scope is changed on the basis of COUNTY-initiated requests, and
such changes are not a result of negligent errors, acts, or
om ssions by the CONSULTANT.

e. | f necessary, advising and assisting the
COUNTY with respect to any settlenment or litigation arising out
of any failure of the CONTRACTOR to fully performthe
construction contract in accordance with the contract docunents.

f. Perform ng a visual inspection, wthin one
year follow ng the date of substantial conpletion (if requested
by the COUNTY, and reporting in witing on detectable defects in
wor kmanshi p or nateri al

g. Provi di ng site surveys and soi
i nvesti gati ons.

h. Providing interior design services.

i. Providing unforeseen, extraordinary, or unique
services or items not covered nor normally included in the Basic

[
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Fee, but authorized by the COUNTY Representative.

] . | f requested by COUNTY, as provided for in
Section IV._., to retain, when required for the project, an
i ndependent testing |aboratory to provide necessary soils,
chem cal, structural, mechanical, electrical or other tests and
reports as may be necessary to assure quality control and
construction conpliance wth the plans and specifications.

k. | f requested by the COUNTY, as provided for
in Section IV. ., toretain, when required for the project, a
speci al i zed i ndependent testing organization to provide
mechani cal, air bal ance, electrical or other tests and reports as
may be required to assure quality control and construction
conpliance wth the plans and specifications.

l. Providing those itens under Article 111 which
are identified as Extra Services.

5. | f the CONSULTANT becones aware of potenti al
unf or eseen expenses that would not be covered by the Basic Fee of
this Agreenent or for Extra Services as delineated in this
Article V., Section C., CONSULTANT shall informthe COUNTY of the
extent and nature of such expenses or services. Upon nutual
agreenent of the CONSULTANT and the COUNTY, this Agreenent may be
amended in witing to cover such unforeseen expense or cost of
Extra Service

6. In the event the COUNTY Representative expressly
aut hori zes Extra Services, CONSULTANT shall keep conplete records
showi ng the hours and description of activities worked by each
person who works on the project and all costs and charges
applicable to the Extra Services work authorized. Should there

-
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be a claimfor Extra Services, the CONSULTANT understands and
agrees that he or she nust specifically identify the activity,
performer of the activity, reason for the activity, and COUNTY
official requesting the activity, or the claimw | be deni ed.
CONSULTANT shall be responsible for all subconsultants keeping
simlar records. The CONSULTANT shall not stop the work,
including the design in other areas unrelated to the Extra
Services request or claim unless it can be shown the project
desi gn cannot proceed while a claimor request for Extra Services
i s being eval uat ed.

D. Paynent s:

1. Progress paynents will be made by the COUNTY upon
recei pt of the CONSULTANT' s nonthly invoices and approval by
COUNTY t hereof, based on the COUNTY's eval uation of the
conpl etion of the respective conponents of the projects(s).
| nvoi ces shall clearly identify and the Phase of the work, agreed
maxi mum proj ect fee, and phase and description of the work
performed, and shall be submtted with the docunentation
identified in paragraph V.D.5. below. CONSULTANT shall submt
separate invoices for Extra Services, acconpanied with copies of
any subconsultant's invoices and costs for approved incidentals.
| nvoi ces shall be forwarded to:

Cl aude Dechow, AIA, County Architect
Fresno County Departnent of Public Wrks
2220 Tul are Street, Suite 608

Fresno, CA 93721-2106

2. Upon recei pt of a proper invoice, the COUNTY
Department of Public Works will take a maxi mum of five (5)

Q
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wor ki ng days to review, approve, and submt it to the COUNTY
Audi tor-Control |l er/ Treasurer-Tax Collector. Unsatisfactory or

i naccurate invoices will be returned to the CONSULTANT f or
correction and resubmttal. Paynent, less retention, wll be

i ssued to CONSULTANT within forty (40) cal endar days of the date
the Auditor-Controller/Treasurer-Tax Col |l ector receives the
approved i nvoi ce.

3. COUNTY is entitled to and shall withhold a ten
percent (10% retention fromthe earned conpensation in
accordance wth the provisions of Article VII of this Agreenent.

4. An unresol ved di spute over a possible negligent
error or om ssion may cause paynent of CONSULTANT fees in the
di sputed anount to be withheld by the COUNTY.

5. Concurrently with the invoices, the CONSULTANT
shall provide its certification acceptable to the COUNTY, and
shal | provide, on COUNTY request, copies of issued checks,
recei pts, or other COUNTY pre-approved docunentation, that
conpl ete paynent, less a ten percent (10% retention, has been
made by CONSULTANT to all subconsultants as provided herein for
all previous invoices paid by the COUNTY. However, the parties
do not intend that the foregoing creates in any subconsul tant or
subcontractor a third party beneficiary status or third party
beneficiary rights, and expressly disclaimany such status or
rights.

6. Final invoice, and separate invoice for
retentions, shall be submtted to COUNTY no later than thirty
(30) days after the project is conpleted. The CONSULTANT shal

provide its certification acceptable to the COUNTY, on COUNTY

Qa
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request, that all subconsultants have received full paynent for
services rendered and work performed on the project. Paynent for
retentions shall not be made until all post-construction services
are conpleted, including but not limted to record draw ngs
approval, operation and mai nt enance manual review, and furnishing
of required reports.

7. In the event the COUNTY reduces the scope of the
project, the CONSULTANT wi Il be conpensated on a pro rata basis
for actual work conpleted and accepted by the COUNTY in
accordance with the terns of this Agreenent.

VI . COVPENSATI ON RECORDS

The CONSULTANT shall keep conpl ete records show ng the hours
and description of activities perforned by each person who works
on the project and all associated costs or charges applicable to
wor k covered by the Basic Fee and approved Extra Services. The
CONSULTANT wi || be responsible for all sub-consultants keeping
simlar records.

VI'1. RETENTI ON FROM EARNED COVPENSATI ON:

A In addition to any anmounts w thhel d under Article
I11.[phase const obsrv], COUNTY is entitled to and shall w thhold
a ten percent (10% retention fromthe earned conpensati on of the
CONSULTANT. Such retention from earned conpensati on may, at the
COUNTY' S option, be applied to all phases of the consultant
services to be provided under this agreenent, including those
phases conpl eted and Extra Servi ces.

B. At the request and expense of the CONSULTANT,
securities equivalent to the anount withheld shall be deposited
with the COUNTY or with a state or federally chartered bank in

1N
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California as the escrow agent. |If such request is nade by the
CONSULTANT, an escrow agreenent shall be prepared by CONSULTANT
in substantial conpliance with the Exhibit _, attached hereto and
i ncorporated herein, and it may be executed by the Director of

t he Departnent of Public Wrks.

C. When the construction contract has been satisfactorily
performed to the eighty percent (80% point of conpletion wthout
maj or pending clains, disputes or other matters in question
between the parties, the COUNTY may, at its discretion, reduce
the retention fromten percent (10% to five percent (5%, and
the resulting surplus funds, |ess any current-phase or Extra
Service retention, will be paid by COUNTY to CONSULTANT at that
time. The final retention of five percent (5% wll be paid in
accordance with the paynent provisions of this Agreenent and upon
recei pt of proper invoice, within forty-five (45) days after
conpletion of all of CONSULTANT' s obligations under this
Agreenent, including the resolution of all clainms and di sputes
bet ween COUNTY and CONSULTANT.

VI, AUDI TS, ACCOUNTI NG AND | NSPECTI ONS ACCESS:

A The CONSULTANT shall at any tinme during regular
busi ness hours, and as often as the COUNTY may deem necessary,
make avail able for exam nation by State authorities or COUNTY
Auditor-Controller / Treasurer-Tax Collector, or their authorized
representatives, all of CONSULTANT' s records and data with
respect to matters covered by this Agreenent. The CONSULTANT
shall permt State or COUNTY authorities to audit and inspect al
i nvoi ces, materials, payrolls, records of personnel, conditions
of enploynment, and other data relating to matters covered by this

11
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Agr eenent .

B. The CONSULTANT shall be subject to the exam nation and
audit of the Auditor General for a period of three (3) years
after final paynment under this Agreenent (CGovernnent Code Section
8546. 7)
| X. ERRORS OR OM SSI ON CLAI MS AND DI SPUTES:

A Definitions:

1. A "Consultant” is a duly licensed Architect or
Engi neer, or other provider of professional services, acting as a
busi ness entity (owner, partnership, corporation, joint venture
or other business association) in accordance with the ternms of an
Agreement with the COUNTY.

2. A"Claimt is a demand or assertion by one of the
parties seeking, as a matter of right, adjustnment or
interpretation of contract termnms, paynent of noney, extension of
time, change orders, or other relief with respect to the terns of
the contract. The term"d aint also includes other disputes and
matters in question between the COUNTY and CONSULTANT ari sing out
of or relating to the contract. Cainms nust be made by witten
notice. The provisions of Governnent Code section 901, et seq.,
shall apply to every claimmade to COUNTY. The responsibility to
substantiate clainms shall rest wwth the party making the cl aim
The term"d aint also includes any allegation of an error or
om ssion by the CONSULTANT.

B. In the spirit of cooperation between the COUNTY and
CONSULTANT, the follow ng procedures are established in the event
of any claimor dispute alleging a negligent error, act, or

om ssion, of the CONSULTANT.

12
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1. Clainms, disputes or other matters in question
between the parties, arising out of or relating to this
Agreenent, shall not be subject to arbitration, but shall be
subject to the foll ow ng procedures.

2. The project manager of COUNTY and CONSULTANT shal
meet and confer and attenpt to reach agreenent on any dispute,

i ncl udi ng what damages have occurred, the neasure of danmages and
what proportion of damages, if any, shall be paid by either
party. The parties agree to consult and consider the use of

medi ati on or other formof dispute resolution prior to resorting
to litigation.

3. | f the COUNTY and CONSULTANT cannot reach
agreenent under the imedi ately preceding paragraph | X.B.2., the
di sputed i ssues nmay, upon concurrence by all parties, be
submtted to a panel of three (3) for a recomended resol ution.
The CONSULTANT and the COUNTY shall each select one (1) nenber of
the panel, and the third nmenber shall be selected by the other
two panel nenbers. The discovery rights provided by California
Code of CGvil Procedure for civil proceedings shall be avail able
and enforceable to resolve the disputed issues. Either party
requesting this dispute resolution process shall, when invoking
the rights to this panel, give to the other party a notice
describing the clains, disputes and other matters in question.
Prior to 20 days before the initial neeting of the panel, both
parties shall submt all docunents such party intends to rely
upon to resolve such dispute. |If it is determ ned by the panel
that any party has relied on such docunentation, but has failed
to previously submt such docunentation on a tinely basis to the

1
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other party, the other party shall be entitled to a 20-day
conti nuance of such initial neeting of the panel. The deci sion
by the panel is not a condition precedent to arbitration,

medi ation or litigation.

4. Upon recei pt of the panel's recommended resol ution
of the disputed issues, the COUNTY and the CONSULTANT shall again
meet and confer and attenpt to reach agreenent. |If the parties
still are unable to reach agreenment, each party shall have
recourse to all appropriate |egal and equitable renedies.

C. The procedures to be followed in the resol ution of
clains and disputes may be nodified at any tinme by nutual
agreenent of the parties hereto.

D. The CONSULTANT shall continue to performits
obl i gations under this Agreenent pending resolution of any
di spute, and the COUNTY shall continue to make paynents of al
undi sput ed anmobunts due under this Agreenent.

E. When a claimby either party has been made all eging the
CONSULTANT' s negligent error, act, or om ssion, the COUNTY
Proj ect Manager and the CONSULTANT shall neet and confer within
twenty-one (21) days after the witten notice of the claim has
been provi ded.

X JO NDER OF PARTI ES:

The CONSULTANT, the CONSULTANT's consultants of any tier,
subcontractors of any tier, suppliers and construction | enders
shall all be bound by the dispute resolution provisions of this
Agreenent, and i mredi ately upon demand of COUNTY or CONSULTANT,
shal |l participate in and shall becone parties to the dispute
resol ution process, provided they have signed any docunent that

11
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incorporates or refers to the dispute resolution provisions of
this Agreenent. Failure of CONSULTANT, whether intended or

i nadvertent, to ensure that such nonparties have signed such a
docunent shall inure only to CONSULTANT' s detrinent, if any there
be. COUNTY shall not suffer a detrinment by CONSULTANT' s action
or inaction in this regard. |If such a party after due notice
fails to appear at and participate in the dispute resolution
proceedi ngs, the panel established in accordance with the

provi sions of paragraph I X B.3. shall nmake a deci sion based on
evi dence i ntroduced by the party or parties who do partici pate.
Xl . CONSULTANT' S OBLI GATI ONS RELATI NG TO CONSTRUCTI ON CLAI MS

A The CONSULTANT will review and anal yze construction
contract clains and recommend resol ution of them as soon as
possi bl e followi ng recei pt of demand by COUNTY.

B. Wthin a reasonable tinme after receipt of a claim the
CONSULTANT shall provide a witten analysis of the claimto the
COUNTY, signed by the CONSULTANT and any affected sub-
consultants. The witten analysis shall include the CONSULTANT' s
pr of essi onal opinion of the responsibility for paynment of the
claim wth supporting facts and docunentation. A copy of the
witten analysis shall be provided to the respective insurance
adj usters for CONSULTANT and any affected sub-consultant.

C. Upon receipt of a claim the CONSULTANT may al so take
one (1) or nore of the follow ng actions, within ten (10) days of
recei pt of a claim

1. Request additional supporting data fromthe
claimant, requiring that such data be supplied within ten (10)
days of the request;

1R
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2. Submit a schedule to the parties indicating when
t he CONSULTANT expects to respond to the claim which schedul e
shal |l not exceed thirty (30) days from CONSULTANT' s ori gi nal
recei pt of the claim

3. Recomrend rejection of the claimin whole or in

part, stating the reasons for such rejection;

4. Reconmmend approval of the claimby the other
party, or
5. Suggest a conpromn se.
D. In every case, CONSULTANT shall provide its reconmmended

resolution of a claimwthin thirty (30) days fromthe origina
recei pt of claim unless the CONSULTANT obtai ns COUNTY' s prior
witten approval .

XI'1. 1 NDEPENDENT CONTRACTOR:

A I n performance of the work, duties, and obligations
assumed by CONSULTANT under this Agreement, it is nutually
under st ood and agreed that CONSULTANT, including any and all of
CONSULTANT' s officers, agents and enployees, wll at all tinmes be
acting and perform ng as an independent contractor, and shall act
in an i ndependent capacity and not as an officer, agent, servant,
enpl oyee, joint venturer, partner or associate of the COUNTY.

Furt hernmore, COUNTY shall have no right to control or supervise
or direct the manner or nethod by which CONSULTANT shal |l perform
its work and function. However, COUNTY shall retain the right to
adm nister this Agreenent so as to verify that CONSULTANT is
performng its obligations in accordance with the terns and
conditions thereof. CONSULTANT and COUNTY shall conmply with al
applicable provisions of |aw and the rules and regul ations, if

1R
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any, of governnental authorities having jurisdiction over matters
t he subject thereof.

B. Because of its status as an independent contractor,
CONSULTANT shal |l have absolutely no right to enploynent rights
and benefits available to COUNTY enpl oyees. CONSULTANT shall be
solely liable and responsible for providing to, or on behalf of
its enployees all legally-required enployee benefits. In
addi tion, CONSULTANT shall be solely responsible and save COUNTY
harmess fromall matters relating to paynment of CONSULTANT' s
enpl oyees, including conpliance with Social Security,
wi t hhol di ng, and all other regul ati ons governi ng such matters.

It is acknow edged that during the termof this Agreenent
CONSULTANT may be providing services to others unrelated to the
COUNTY or to this Agreenent.

X, PARTI ES BOUND BY AGREENENT:

Thi s Agreenent shall be binding upon the COUNTY, the
CONSULTANT, and their successors in interest, |egal
representatives, executors, admnistrators, and assigns with
respect to all covenants as set forth herein.

Xl V. REQUI RED APPROVALS:

It is understood that the CONSULTANT shall not assign,
subl et, subcontract, or transfer any of CONSULTANT' s rights,
duties, or obligations under this Agreenent, w thout the prior
express, witten consent of the COUNTY. Such consent and
approval may be given only by the COUNTY Board of Supervisors.
XV. COMPLI ANCE W TH LAWS:

CONSULTANT shall conply with all applicable federal, state,
and | ocal |aws, ordinances, regul ations, and Fresno County

17
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Charter Provisions in effect at the tinme of CONSULTANT' s
per formance of the professional services to be provided
her eunder .

CONSULTANT shall also conply with current rules and
regul ati ons established pursuant to the federal Housing and
Devel opnent Act of 1974 and its anmendnents including, but not
necessarily limted to, those requirenments listed in Exhibit _ |
attached hereto and incorporated herein.

XVI . GOVERNI NG LAW

A Any controversy or claimarising out of or relating to
this Agreenent which cannot be am cably settled w thout court
action shall be litigated either in a state court for Fresno
County, California, or in the US. District Court for the Eastern
District of California, |ocated in Fresno County.

B. The rights and obligations of the parties and al
interpretations and performance of this Agreenent shall be
governed in all respects by the laws of the State of California.

XVI 1. AMENDMENTS:

Any changes to this Agreenent requested either by the COUNTY
or CONSULTANT may only be effected if nutually agreed upon in
witing by duly authorized representatives of the parties hereto.
Thi s Agreenent shall not be nodified or anended, nor shall any
rights of a party hereto be waived, except by such a witing.

XVITT. CONSULTANT' S LEGAL AUTHORI TY:

[ FOR CALI FORNI A CORPORATI ONS:] Each individual executing
this Agreenent on behalf of CONSULTANT hereby covenants,
warrants, and represents: (i) that he or she is duly authorized
to execute and deliver this Agreenent on behal f of such
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corporation in accordance with a duly adopted resolution of the
corporation's board of directors and in accordance with such
corporation's articles of incorporation or charter and byl aws;
(1i) that this Agreenent is binding upon such corporation; and
(1i1) that CONSULTANT is a duly organized and |l egally existing
corporation in good standing in the State of California.

[ FOR CALI FORNI A PARTNERSHI PS:] Each i ndi vi dual executing
this Agreenent on behalf of CONSULTANT hereby covenants,
warrants, and represents: (i) that he or she is duly authorized
to execute and deliver this Agreenent on behalf of such
partnership in accordance with its Partnership Agreenent; and
(ii1) that this Agreenent is binding upon such partnership; and
(ti1) that CONSULTANT is a duly organized and |l egally existing
partnership in the State of California.

[ FOR OUT OF STATE CORPORATIONS:] Each individual executing
this Agreenent on behalf of CONSULTANT hereby covenants,
warrants, and represents: (i) that he or she is duly authorized
to execute and deliver this Agreenent on behalf of such
corporation in accordance with a duly adopted resolution of the
corporation's board of directors and in accordance with such
corporation's articles of incorporation or charter and byl aws;
(1i) that this Agreenent is binding upon such corporation; (iii)
t hat CONSULTANT is duly organized and | egally existing
corporation in good standing in the State of __ , 1S
registered with the California Secretary of State to do business
in the State of California as a foreign corporation, and; (iv)
that each individual executing or attesting this Agreenment on

behal f of CONSULTANT hereby covenants, warrants, and represents:
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a. That this Agreenent is binding upon such
corporation; and

b. That CONSULTANT shall deliver to COUNTY al
necessary certificates and assurances indicating CONSULTANT' s
right to conduct business in the State of California including
but not limted to certificates filed with the California
Secretary of State to conduct business in California and the nane
and Californi a-based address of CONSULTANT' s agent for receipt of
servi ce of process.

[ FOR SOLE PROPRI ETOR:] Each individual executing this
Agreenment on behal f of CONSULTANT, a sole proprietor, hereby
covenants, warrants, and represents: (i) that he or she is duly
authorized to execute and deliver this Agreenment on behal f of
such sole proprietor; and (ii) that this Agreenent is binding
upon such proprietor.

XI' X. HOLD HARMLESS:

A CONSULTANT shal |l hold harm ess and i ndemmi fy COUNTY,
its officers, agents, and enpl oyees, agai nst the paynent of any
and all costs and expenses (including reasonable attorney fees
and court costs), damages, clains, suits, losses, and liability
for bodily and personal injury to or death of any person or for
| oss of any property resulting fromor arising out of any
negligent or wongful acts, errors or om ssions of CONSULTANT,
its officers, agents, and enployees, in performng or failing to
perform any work, services, or functions under this Agreenent.

B. COUNTY and CONSULTANT her eby declare their nutual
intent to cooperate in the defense of any claim suit, or other
action alleging liability, arising fromthe negligent performance
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or failure to performof any COUNTY contractor or subcontractor
in connection with the project. Such cooperation may include an
agreenent to prepare and present a cooperative defense after
consultation wth CONSULTANT' s professional liability insurance
carrier.

XX, LIABI LI TY | NSURANCE

A Prior to comencing the duties under the Agreenent with
t he COUNTY, the CONSULTANT shall furnish the COUNTY, at no
additional cost to the COUNTY, certificates for the follow ng
i nsurance policies which shall be kept in force at all tines
during the termof the Agreenent (i.e., until the Agreenent is
termnated or it expires), and for such additional tinme as may be
specified herein with respect to a particular type of policy.
1. Commerci al General Liability Insurance or
Conpr ehensi ve General Liability Insurance, nam ng the COUNTY as
an additional insured, with [imts of not |ess than $1, 000, 000
per occurrence.
2. Conpr ehensi ve Autonobile Liability Insurance with
[imts for bodily injury of not |ess than $250, 000 per person,
$500, 000 per accident and for property damages of not |ess than
$50, 000, or such coverage with a conbined single limt of
$500, 000.
3. Wor ker' s Conpensation insurance policy as required
by the California Labor Code.
4. Project Specific Professional Liability Insurance:
a. I n the m ni num anount of at |east $1, 000, 000
coverage per claimw th an annual aggregate of at |east

$1, 000, 000, and with a deductible not to exceed $50, 000. A
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deducti bl e greater than $50,000 will be accepted upon the COUNTY
receiving satisfactory, certified informati on of the CONSULTANT' s
ability to support such a deductible. The financial ability to
support the difference between the $50,000 and greater deductible
anount requested by CONSULTANT shall be guaranteed by any of the
fol | ow ng:

1. Cash deposit wth a trustee bank.

2. lIrrevocable letter of credit issued by a
bank for a period sufficient for the COUNTY to determne if there
is aclaimto be nmade agai nst the CONSULTANT, e.g. six nonths
after termnation of Agreenent.

3. Wthhol di ng paynent under terns of the
Agreenent for the sane period as under Article VII. herein.

b. CONSULTANT and subconsul tants shall make ful
di sclosure, in witing to the COUNTY, of all pending and open
clains and di sputes during the course of this Agreenent that
affect the specified aggregate |imts of the Professional
Liability I nsurance policy.

C. Prof essional Liability Insurance shall extend
for a mnimmof two (2) years past the date of final paynent to
CONSULTANT, including the resolution of all clains, disputes, and
matters in question regarding the project.

d. In the event that CONSULTANT voluntarily
changes, or involuntarily changes, due to circunstances beyond
its control, its Professional Liability Insurance policy carrier
during the period such coverage is required to be in force (as
specified in the i medi ately precedi ng subparagraph XX A 4.c),
such new policy shall include prior acts coverage retroactive, at
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| east, to the date of execution of this Agreenment. CONSULTANT
may, at its option and expense, purchase supplenental or "tail"
coverage fromthe former policy carrier, negotiate a retroactive
reporting date with the new policy carrier for clains incurred
but not reported as of the date of change in policy carrier, and
shall in any event maintain Professional Liability Insurance in a
manner that provides continuous coverage to the COUNTY t hroughout
the termof this Agreenent, and for a period of two (2) years
past the issuance of final paynent to the CONSULTANT.

e. The CONSULTANT may, at its option and expense
and upon approval of the COUNTY, provide specific project
professional liability insurance for itself and all sub-
consultants for this project, extending fromthe begi nning of
project Phase 1 to two (2) years past the issuance of fina
paynment hereunder to the CONSULTANT. This tinme period
specifically includes that tine required for the resolution of
all clains and di sputes.

f. The CONSULTANT shall provide a vicarious
interest endorsenent to its Professional Liability Insurance
policy, indemifying the COUNTY for liabilities, damages and/or
j udgnents, and reasonable attorney's fees and related costs (a)
to the proportionate extent caused by the negligent errors, acts
or om ssions of CONSULTANT and (b) in excess of the deductible
obligation and subject to all of the ternms, conditions and
exclusions of the Professional Liability Insurance policy.

B. Al policies shall be with admtted insurers |licensed
to do business in the State of California. CONSULTANT shall give
COUNTY at least thirty (30) days witten advance notice of any
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expiration, cancellation or reduction in the coverage of any of
the af oresaid policies.

C. The COUNTY, its officers, agents and enpl oyees,
i ndi vidually and col |l ectively, shall be naned as an additi onal
i nsured under the policy for Conmmercial General Liability
| nsurance or Conprehensive General Liability Insurance, but only
insofar as the operations under this Agreenent are concer ned.
Such coverage of COUNTY as additional insured shall apply as
primary insurance and any other insurance, or self-insurance,
mai nt ai ned by the COUNTY, its officers, agents, and enpl oyees,
shal | be excess only and not contributing with insurance provided
under the CONSULTANT's policies herein.

D. In the event CONSULTANT fails to keep in effect at al
ti mes insurance coverage as herein provided, the COUNTY may, in
addition to other renedies it may have, suspend or termnate this
Agreenment upon the occurrence of such event.

XXI'. OANERSHI P OF DOCUMENTS:

A CONSULTANT under stands and agrees that COUNTY shal
retain full ownership rights of the draw ngs and the work-product
of CONSULTANT for the project, to the fullest extent permtted by
law. In this regard, CONSULTANT acknow edges and agrees that
CONSULTANT' s services are on behalf of COUNTY and are "works made
for hire," as that termis defined in copyright |aw, by COUNTY,
that the drawi ngs and work-product to be prepared by CONSULTANT
are for the sole and exclusive use of COUNTY, and shall be the
sol e property of COUNTY and its assigns, and the COUNTY and its
assigns shall be the sole owner of all patents, copyrights,
trademarks, trade secrets and other contractual and intangible
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rights of any kind or nature in connection therewith; that al

the contractual or intangible rights of any kind of nature,
title, and interest in and to the drawi ngs and wor k- product w ||
be transferred to COUNTY by CONSULTANT, and CONSULTANT wi | |
assi st COUNTY to obtain and enforce patents, copyrights,
trademar ks, trade secrets, and other contractual and intangible
rights of any kind or nature relating to said draw ngs and wor k-
product; that COUNTY shall be and becone the owner of such

drawi ngs and work product, free and clear of any claim by
CONSULTANT or anyone claimng any right through CONSULTANT.
CONSULTANT further acknow edges and agrees that COUNTY' s
ownership rights in such drawi ngs and work product shall apply
regardl ess of whether such drawi ngs or work product, or any
copies thereof, are in the possession of CONSULTANT, or any other
person, firm corporation, or entity. For the purpose of this
Agreenent the terns "drawi ngs and wor k- product” shall nean al
reports and study findings comm ssioned to devel op the design of
the project, draw ngs and schematic or prelimnary design
docunents of the project, certified reproducibles of the original
final construction contract draw ngs of the project,
specifications of the project, the approved opinion of probable
construction cost of the project, record draw ngs of the project,
as-built plans of the project, and discoveries, devel opnents,
desi gns, inprovenents, inventions, fornulas, processes,

t echni ques, or specific know how and data generated or conceived
or reduced to practice or |earning by CONSULTANT, either al one or
jointly with others, that result fromthe tasks assigned to

CONSULTANT by COUNTY under this Agreenent.
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B. If the Agreement is termnated during or at the
conpletion of the prelimnary design phase under Article Ill, a
reproduci bl e copy of the prelimnary design docunents shall be
subm tted by CONSULTANT to the COUNTY, which may use themto
conplete the project in future phases.

C. If the project is termnated at the conpletion of the
constructi on docunent phase of the project, certified
reproduci bles on .003" nylars of the original final construction
contract draw ngs, specifications, and approved opinion of
probabl e construction cost shall be submtted by CONSULTANT to
COUNTY.

D. Docunents, including drawi ngs and specifications,
prepared by CONSULTANT for any project pursuant to this Agreenent
are not intended or represented to be suitable for reuse by
COUNTY or others on extensions of the services provided for this
project or any other project. Any use of conpleted docunents for
ot her projects and/or any use of unconpleted docunents wll be at
COUNTY's sole risk and without liability or |egal exposure to
CONSULTANT.

E. COUNTY has requested that certain machi ne-readabl e
informati on and data ("CAD data") be provided by CONSULTANT f or
this project under this Agreenent. Such CAD data is nore
specifically described in Article I'll. CONSULTANT shall not be
liable for clains, liabilities or |osses arising out of, or
connected with (1) the nodification or msuse by COUNTY, or
anyone aut horized by COUNTY, of such CAD data; or (2) decline of
accuracy or readability of CADD data due to inappropriate storage
conditions or duration; or (3) any use by COUNTY, or anyone
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aut hori zed by COUNTY, of such CAD data for additions to this
project or for the conpletion of this project by others, or for

ot her projects.

XXl . TI ME OF COVPLETI ON:
A The parties hereto agree to the Production Schedul e
shown in Exhibit | attached hereto and i ncorporated herein.

B. CONSULTANT shall not be held responsi ble for del ays
caused by COUNTY review, or by simlar reasons beyond
CONSULTANT' s contr ol

C. CONSULTANT shall conplete all services required under
this Agreenent in accordance with [Exhibit _ ] [the schedul e

above] and this Agreenent shall expire on

unless it is extended in witing by the Director of the
Department of Public Works or his/her designee, or it is
termnated earlier in accordance with the provisions of Article
XX 1

D. Time is of the essence in the conpletion of the
services covered by this Agreenent. Failure of the CONSULTANT to
meet any specific date in the above-referenced schedul e, once
such failure exceeds fourteen (14) cal endar days past the
specified conpletion date (unless the delay is attributable to
the COUNTY or State), is sufficient cause to imredi ately
termnate this Agreenent at the option of the COUNTY in
accordance wth Article XXl I

XX TERM NATI ON OF AGREEMENT:

A This Agreenent may be term nated w thout cause at any
time by the COUNTY upon thirty (30) cal endar days witten notice.

If the COUNTY termi nates this Agreenent, the CONSULTANT shall be

27




© 00 ~N oo o b~ w N Pk

N NN RN NN N NN R P R P R R R R R e
0o N o o A W N P O O 00N OO0 > wDNnN -, O

conpensated for services satisfactorily conpleted to the date of
term nati on based upon the conpensation rates and subject to the
maxi mum anmount s payabl e agreed to in Article V, together with
such additional services satisfactorily performed after
termnation which are expressly authorized by the COUNTY
Representative in order to conclude the work perforned to date of
term nation.

B. | f the CONSULTANT term nates the Agreenent for reasons
other than material breach by the COUNTY, the CONSULTANT shal
rei nburse the COUNTY, up to a maximum of [$2,500, $3,500 or
$10, 000] for the actual expense of issuing a Request For Proposal
(RFP), engaging a new CONSULTANT, and the new CONSULTANT' s cost
in becomng famliar with the previous CONSULTANT' s desi gn.

C. The COUNTY nay i medi ately suspend or termnate this
Agreenent in whole or in part, where in the determ nation of the
COUNTY there is:

1. An illegal or inproper use of funds;

2. A failure to conply with any termof this
Agr eenent

3. A substantially incorrect or inconplete report
submtted to the COUNTY;

4. | mproperly perforned service.

D. In no event shall any paynment by the COUNTY constitute
a wai ver by the COUNTY of any breach of this Agreenent or any
default which may then exist on the part of the CONSULTANT.
Nei t her shall such paynment inpair or prejudice any renedy
avai lable to the COUNTY with respect to the breach or default.

The COUNTY shall have the right to demand of the CONSULTANT the
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repaynment to the COUNTY of any funds di sbursed to the CONSULTANT
under this Agreenent, which, in the judgnent of the COUNTY and as
determ ned in accordance with the procedures of Article IX
("Errors or Onssions Clainms and D sputes”), were not expended in
accordance with the terns of this Agreenment. The CONSULTANT
shall promptly refund any such funds upon demand.

E. The ternms of this Agreenent, and the services to be
provi ded t hereunder, are contingent on the approval of funds by
t he appropriating government agency. Should sufficient funds not
be allocated, the services provided may be nodified, or this
Agreenent termnated at any time by giving the CONSULTANT thirty
(30) days advance witten notice.

XXI'V. CONFLI CT OF | NTEREST:

The CONSULTANT shall conply with the provisions of the
Fresno County Departnent of Public Wrks Conflict of Interest
Code, attached hereto as Exhibit __ and incorporated herein.
Such conpliance shall include the filing of annual statenents
pursuant to the regulations of the State Fair Political Practices
Comm ssi on.

XXV. ENTI RE AGREEMENT:

This Agreenent constitutes the entire agreenent between the
COUNTY and the CONSULTANT with respect to the subject matter
hereof and supersedes all previous negotiations, proposals,
commtnments, witings, advertisenents, publications, and
under st andi ngs of any nature whatsoever unless expressly included
in this Agreenent.

XXVI . SEVERABI LI TY:

Shoul d any provision herein be found or deened to be
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invalid, this Agreenent shall be construed as not containing such

provi sion, and all other provisions which are otherw se | awf ul

shall remain in ful

force and effect, and to this end the

provi sions of this Agreement are hereby declared to be severable.

111
111
I
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111
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I N WTNESS WHERECF, the parties hereto have caused this

Agreenent to be executed as of the day and year first above

witten.

CONTRACTOR / CONSULTANT NAME

BY:

TI TLE:

(I'nsert address, tel, fax)

FEDERAL | D NO.

REVI EWVED AND RECOMVENDED FOR
APPROVAL

BY:

RI CHARD L. BROGAN, DI RECTOR
DEPARTMENT OF PUBLI C WORKS

Fund/ Subcl ass/ Org/ Di vn/ Acct /
Meno or Program

Laton Library
0001/ 0107/ 10000/ 7530/ 8150/ 84743

BZ: bz

06/ 23/ 00

COUNTY OF FRESNO

BY:
CHAI RVAN, BOARD OF SUPERVI SORS

APPROVED AS TO LEGAL FORM
PH LLIP S. CRONIN, COUNTY
COUNSEL

BY:

APPROVED AS TO ACCOUNTI NG FORM

BY:
AUDI TOR- CONTROLLER/
TREASURER- TAX COLLECTOR

COUNTY ADM NI STRATI VE OFFI CE
BY:

\\ pwds 1\ pwds\ DESI G\\ LI BRARYS 2000\ RFP\ Lat on\ WA Lat on_agnt . doc
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